IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN KARL CGRESH : CIVIL ACTI ON
V.
BERKS CO., et. al. ; No. 00-5697

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 18, 2002

St ephen Karl Gresh ("Gresh"), originally bringing this
action as a prisoner pro se, clains that defendants offered him
constitutionally deficient nedical care. After Gesh s rel ease
fromprison, a notion to dismss was granted in part and denied
in part. The follow ng clains survived:

a. Plaintiff’s § 1983 claimagainst Oficer Holliday,
in her individual capacity, for denial of nedical care when
plaintiff was vomting bl ood;

b. Plaintiff’'s 8 1983 clai magainst Carl Hoffman, A
Rab Chowdhury, and Marybeth Jackson, in their individual
capacities, for denial of appropriate nedical care for
plaintiff’'s Hepatitis C

c. Plaintiff’s § 1983 clai magai nst John Haynes and
Sandy Martin, in their individual capacities, for their denials
of access to nedication;

d. Plaintiff’s clains against Berks County and the
Ber ks County Prison

i. Under 8 504 of the Rehabilitation Act for
deni al of access to the dental care program



ii. Under 8 1983 for the policy of denying a
seriously ill prisoner access to necessary but costly nedical
care;

iii. Under 8§ 1983 for the policy and procedures
resulting in prisoners routinely not receiving prescribed
medi cati ons.

G esh retai ned counsel while discovery was ongoing. Al
def endants then noved for sumrary judgnent. After oral argunment,

the notions for summary judgnent will be granted for the

foll ow ng reasons.

Factual History

From February 17, 2000, through May 21, 2001, G esh was an
inmate at the Berks County Prison (the "Prison"), in Berks
County, Pennsylvania. Gesh suffered fromseveral pre-existing
nmedi cal conditions: Hepatitis C;! attention deficit disorder;
gastrointestinal problens; tooth decay; and clinically diagnosed

depression (marked by an attenpted suicide).

"Hepatitis Cis a condition which results in the
inflamation of the liver. See STEDVAN S NEDI CAL DI CTlI ONARY 808
(27th Ed. 2000). The ensuing liver cell damage causes, inter alia,
the retention of bilirubin (a type of bile pignent) as well as a
rise in the level of particular enzynes. See id. at 202, 808. O
the various forns of hepatitis, Hepatitis C has the highest
i kel i hood of becom ng a chronic condition and at |east 20% of
Hepatitis C patients eventually develop cirrhosis. See THE MERCK
MANUAL OF DI AGNCSI S AND THERAPY 382-383 (17th ed. 1999)."
McKenna v. Wight, 2002 W. 338375, *1 n. 1 (S.D.N.Y. Mar. 4,
2002) .




A. Facts Relevant to a dains of Denial of Access to Care
for Hepatitis C

One week after entering the Prison, Gesh nmet with John D
Surry, MD. ("Dr. Surry"), the nmedical director of Prinme Care
Medical, Inc. ("Prime Care"). Prime Care is an independent
contractor that provided nedical coverage at the Prison. Prine
Care refers inmates with exceptional nedical needs to outside
specialists. The decision to refer an inmate to an outside
specialist is nade by Prine Care’s prison mnedical director.

Dr. Surry requested Gresh’s nedical records, and revi ewed
his liver enzynes to determne the severity of his Hepatitis C
infection. Dr. Surry nmade an initial determnation that Gesh's
di sease was stabl e.

Wthin days, Gesh filed a pro se petition in the Court of
Common Pl eas of Berks County for Modification of Sentence under
61 P.S. 8 81. Gesh alleged that he needed to be rel eased from
prison to be treated for his disease. At a court hearing in
April, 2000, Dr. Surry testified that G esh was a candidate for a
treatnment consisting of a mx of R bavirin and Interferon, both
anti-viral agents (the "conbination therapy"), but not every
candidate is suitable for the conbination therapy. Because
I nterferon causes depression, individuals nust by cleared by a
psychi atrist before they can receive the conbination therapy.
Because it can al so have serious side effects, the individual’s

Hepatitis C nust be sufficiently progressed and the individual’s
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condition deteriorating before treatnent is warranted. Dr. Surry
testified further that if G esh successfully conpleted the
testing process, he would receive the conbination therapy.

At a second hearing in June, 2000, Judge Sprecher of the
Court of Common Pl eas spoke with defendant Dr. Carl Hoffrman ("Dr.
Hof fman"), the President of Prinme Care. Dr. Hoffrman assured the
court the Prison would test Gresh’s blood and forward the results
to an appropriate outside specialist.

In July, 2000, defendant Marybeth Jackson, M D. ("Dr.
Jackson") becane Prine Care’s nedical director at the Prison
Dr. Jackson referred G esh to a liver specialist, defendant A
Rab Chowdhury, M D. ("Dr. Chowdhury"). Gesh net with Dr.
Chowdhury on July 6, 2000. Dr. Chowdhury noted that Gresh had a
hi story of depression. He recommended G esh continue receivVving
Axid for his gastrointestinal problens despite G esh’s concern
about possible liver damage. Dr. Chowdhury ordered further
testing to determne Gesh’s eligibility for the conbination
t her apy.

Gresh then sent Dr. Chowdhury a letter, attaching recent
medical literature regarding Hepatitis C treatnents. The letter
stated, in relevant part:

Pl ease also feel free to utilize this information as a
gui de, or for cross-referencing purposes, for any
future report(s) or testinony concerning ny unfortunate

condition. Thank you in advance, and | |ook forward to
finally receiving treatnent as soon as possible.



You are further requested to make a duplicate copy of
t he CHOWDHURY report and entire nedical record file,
and mail such to [ny attorney].

Pl ease al so remain available on July 20, 2000, between
11: 00 a.m and 12:00 p.m ... in the event that your
expert testinony may becone necessary before the

honor abl e court.

/sl [Gesh], Certified Legal Assistant
((Thank you kindly!))

Upon recei pt of this comunication, Dr. Chowdhury w thdrew
as Gesh's liver specialist. Shortly thereafter, at a third
hearing before the Court of Common Pleas in late July, G esh
testified that Dr. Chowdhury refused to treat hi m because the
time remaining on his termof incarceration was |ess than the
time required to conpleted the drug therapy. Gesh did not bring
the Dr. Chowdhury correspondence, suggesting no such final
deci si on had been nade, to the attention of the Court.

Judge Sprecher asked Dr. Hoffman to find a new specialist;
Dr. Hoffrman and Dr. Jackson referred G esh to Dr. Thomas R Ril ey
("Dr. Riley"). Dr. Jackson continued to nonitor Gresh’s |iver
function while G esh awaited an appointnent with Dr. Riley.

On Septenber 8, 2000, Gesh filed a Petition to Perm't
Absence from Jail for Medical Treatnent; the Petition would have
allowed Gresh to visit his own specialist. Judge Sprecher denied

this Petition.



I n Decenber, 2000, Dr. Riley exam ned G-esh. He ordered a
liver biopsy to determine if the conmbination drug treatnment was
appropri ate.

On January 4, 2001, Judge Sprecher held that "PrineCare
Medi cal has acted appropriately in securing care for M. Gesh’s
Hepatitis C" Gesh’'s appeal of this decision was di sm ssed.

On March 16, 2001, Gesh’s liver biopsy showed a m ninma
i nfl amati on corresponding to mldly active Hepatitis C.

Gresh was rel eased fromthe Prison on May 8, 2001.

On August 10, 2001, Dr. Riley nmet with Gresh to discuss his
treatnent.?2 Dr. Riley told Gesh that the best course of
treatnent was a "watch and wait" strategy because Gresh’s nost
recent blood tests showed that his di sease was under control.

Dr. Riley discussed wwth G esh the National Institute of Health
consensus that |ow grade Hepatitis C did not warrant aggressive
drug treatnent. Gesh told Dr. Riley he would seek a second
opinion. It is unclear if Gresh has begun the conbi nation

therapy to date.

B. Facts Relevant to Cl aim of Denied Dental Care Under
Rehabilitati on Act

Plaintiff’s brief nentions an earlier neeting and
letter, but Plaintiff does not submt the letter or detail the
neeti ng.



Plaintiff admts he saw a dentist on March 10, 2001.

M chael Koval eski ("Dr. Kovaleski"), D.MD., confirmed G esh had

a cavity and offered to fill it with a netal filling (a white
filling was out of stock). Gesh, allegedly refusing a silver
filling, stated he would wait for the white filling. Plaintiff’s

cavity was not filled before his May 21, 2001, rel ease from
Prison. Dr. Koval eski avers that he did not deny G esh treatnent
because of his Hepatitis C condition, and that he has treated

other simlarly affected i nmates.

C. Facts Relevant to Plaintiff’s Clainms Against Oficer
Hol i day

Plaintiff alleges that defendant O ficer Catherine Holliday
("Hol l'i day") was deliberately indifferent to his nedical needs on
June 22, 2000; she ignored his requests for nedical help and
refused to get assistance when he vom ted bl ood.

In his deposition, plaintiff did not recall if he vomted
bl ood, and admitted it m ght have been fruit punch. Holliday
alerted the first passing nurse, and the nurse advi sed her that
she woul d take care of the problem Plaintiff admts that he
does not know if Holliday saw himvomt; Holliday avers she did

not .

D. Facts Relevant to Plaintiff’s O aimof Denial of Access
to Medication



Plaintiff’s original conplaint outlined occasions where he
was deni ed access to nedication by Sandy Martin ("Martin"), John
Haynes ("Haynes") and the Berks County defendants. 1In his
deposition, plaintiff admtted that nedication may have been
delivered | ate, not denied, on an unspecified nunber of days.
Plaintiff does not provide any docunentation supporting his claim
that his heartburn nedication was not provided himon a regular

basi s.

1. Discussion

A notion for summary judgnent may be granted "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R Cv. P. 56(c). The party noving for summary judgnent
bears the initial burden of denonstrating there are no facts

supporting the opposing party’s claim See Celotex Corp. V.

Catrett, 477 U. S. 317, 322-324 (1986). There is an issue of
material fact only if "the evidence is such that a reasonable
jury could return a verdict for the nonnoving party."” Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). The nonmnovi ng

party is entitled to every favorable inference that can be drawn



fromthe record. See United States v. Diebold, Inc., 369 U S.

654, 655 (1962). Relevant facts wll be considered according to
this standard in the discussion of the notions.

In nost cases, if the noving party neets his burden, the
opposi ng party nust introduce specific, affirmative evidence
mani festing a genuine issue of material fact requiring a trial.

See Celotex, 477 U S. at 322-324. A plaintiff nmust "point to

concrete evidence in the record that supports each and every
essential elenent of his case" to survive summary judgnent.

Osatti v. New Jersey State Police, 71 F.3d 480, 484 (3d Gr.

1995); Fed R Civ. Pro. 56(e). But, if the novant’s papers

t hensel ves create a triable issue of fact, or if the novant’s

evi dence "rai ses subjective questions such as notive, intent, or
consci ence, there may have to be a trial inasnmuch as
cross-examnation is the best neans of testing the credibility of

this kind of evidence.” Charles Alan Wight et al, 10A Federal

Practice and Procedure 8§ 2727 (1998).

Three groups of defendants nove for summary judgnment: (1)
Dr. Chowdhury and Dr. Jackson; (2) County of Berks, Berks County
Prison Board, and O ficer Holiday; and (3) Dr. Hoffman, Martin,
and Haynes. The defendants have produced vol um nous evidentiary
support for their notions, including affidavits, expert reports,

deposi tions, contenporaneous correspondence, and notes.



Plaintiff responds with a cursory brief. He disputes one
| egal issue raised by some of the defendants (claimpreclusion),
and argues, w thout explanation, that defendants’ evidence fails
to neet their burden because the issues raised necessarily
inplicate credibility determ nations best left to the jury.
Plaintiff submts no evidence of his own, nor identifies any
evi dence submtted by defendants, to support his clains.
Plaintiff also argues, for the first tine, that defendants are
liable to himas a third party beneficiary of a contract.?

The court’s order on defendants’ notion to dismss sets
forth the I aw governing this action. The clains that survived
the notion under Fed. R Cv. Pro. 12(b)(6) are now anal yzed

under Fed. R G v. Pro. 56.

A Clainms for Deprivation of Medical Care under 8§ 1983
“To inpose liability under Section 1983, a plaintiff nust
establish with particularity that the naned def endant was

directly and personally involved in the deprivation of the

Plaintiff’s counsel is Kathleen D. Dautrich, Esq. M.
Dautrich consistently failed to file docunments within the tine
constraints inposed by the court’s scheduling orders. She failed
to return repeated phone calls fromthe court’s deputy clerk.
Her brief displays little awareness of the Federal Rules of G vil
Procedure or constitutional law. At oral argunent, she asserted
a lack of time to understand the case, but Ms. Dautrich al so
represented Gresh during the state court proceedings; this excuse
| acks credibility.
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plaintiff’s rights.” Payton v. Vaughn, 798 F. Supp. 258, 260

(E.D. Pa. 1992)(citations omtted).

In order to bring a claimfor unconstitutional deprivation
of nmedical care, plaintiff nust allege: (1) a sufficiently
serious nedical need; and (2) the defendant was deli berately

indifferent to that serious nedi cal need. See Estelle v. Ganbl e,

429 U. S. 97, 106 (1976). The Suprene Court has strongly
enphasi zed that not “every claimby a prisoner that he has not
recei ved adequate nedical treatnent states a violation of the
Ei ghth Amendnent.” 1d. at 105.

"I ndeed, prison authorities are accorded consi derable
|atitude in the diagnosis and treatnent of prisoners.” Durner V.
O Carroll, 991 F.2d 64, 67 (3d Cr. 1993). Medical treatnent
viol ates the Eighth Anendnent only when it is “so grossly
i nconpet ent, inadequate, or excessive as to shock the conscience
or to be intolerable to fundanental fairness.” Rogers v.

Evans, 792 F. 2d 1052, 1058 (11th Cr. 1986). Mere negligence or

medi cal mal practice is insufficient. See Estelle, 429 U S. at

106. "Deliberate indifference ... requires obduracy and
want onness, whi ch has been |ikened to conduct that includes
reckl essness or a conscious disregard of a serious risk." Rouse

v. Plantier, 182 F.3d 192, 197 (3d G r. 1999) (internal quotes

and citations omtted). Disagreenent with a doctor’s diagnosis,

even if that disagreenent is by another doctor, does not
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establish deliberate indifference. See Wiite v. Napol eon, 897

F.2d 103, 110 (3d Gr. 1990). Prisoners are not entitled to the
best nedical care avail able; they are nerely guaranteed that
their doctors will not be deliberately indifferent to their

needs. See Canpbell v. Sacred Heart Hospital, 496 F. Supp. 692,

695 (E.D. Pa. 1980).

1. Agai nst Berks County and the Prison for the policy

of denying a seriously ill prisoner access to
necessary but costly nedical treatnent for
Hepatitis C.

Plaintiff clains that Berks County and its Prison had a
policy to deny himthe conbination therapy for Hepatitis C
Plaintiff alleges that this purported deprivation resulted from
an official policy or custom of Berks County and the Berks County

Pri son. See Monell v. Departnent of Social Servs., 436 U S. 658,

694 (1978).

However, plaintiff has provided no evidence that Bucks
County or its Prison had a policy of denying care to Hepatitis C
positive inmates. Plaintiff alleged that one other inmate, Eric
MIler, was denied treatnent. He has produced no evidentiary
support for this allegation.

Dr. Jackson, admi nistering the Berks defendants’ nedi cal
prograns, testified that two to three i nnates have received

treatment for Hepatitis Cwhile at the Prison. She also
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testified that G esh was evaluated for the drug conbi nation

t herapy, according to standi ng nmedi cal procedures, and ultimtely
judged to be an inappropriate candidate. After G esh was
released fromthe Prison, his personal physician confirned this
di agnosi s.

Plaintiff has brought no evidence to the court’s attention
establishing the County or the Prison had a policy of denying
medi cal care to inmates infected wwth Hepatitis C. He argues
that he is the third party beneficiary of a contract between the
Prison and Prinme Care. However, this allegation was not nade in
his original Conplaint. The claimis not one of those permtted
under the order denying in part defendants’ notion to dism ss.

Di scovery did not proceed on this theory, and G esh did not nove
to anend his Conplaint. Gesh has not identified which part of
what contract was purportedly breached. Even if he had, breach of
a contract would not necessarily establish [iability under
Monell: if the Berks defendants had a contract to provide care,
and Prinme Care breached it, then the Berks County defendants
woul d not necessarily be |liable because their policy would have
been to provide care, not to fail to do so.

Plaintiff’s 8 1983 al |l egati ons agai nst the Berks County

defendants for a policy denying care to inmates infected with
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Hepatitis C have no evidentiary support. Summary judgment wil|

be granted as to these clains.*

2. Agai nst Carl Hof fman, A Rab Chowdhury and
Mar ybet h Jackson, in their individual capacities,
for denial of appropriate nedical care for
plaintiff’s Hepatitis C

Def endants admt that Hepatitis C constitutes a serious
medi cal need. Gesh contends that their refusal to provide him
wi th drug conbination therapy constituted deliberate indifference
to that need. Gesh’s position is rebutted by the evidence of
record.

Dr. Hoffrman and Dr. Jackson, Prine Care enpl oyees, carefully
monitored Gresh’s condition during his incarceration. They
tested his liver enzynes on a regular basis (6 blood tests in
2000); his liver was biopsied; and he was referred to a |iver
specialist. This specialist, as well as every other doctor whose
evaluation is of record, determ ned that G esh was not a suitable
candi date for the drug conbination therapy. H s |iver function,
whil e not normal, was not sufficiently inpaired to warrant the

therapy. He had not been decl ared psychologically fit, a failure

especially relevant in light of his previous attenpted suicide.

“I't is unnecessary to decide the defendants’ contention
that Gresh is precluded fromre-litigating the issue of their
liability.
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After Gesh’s release fromprison, Doctor R |ley, who is not
a defendant in this action, also concluded that the best
treatment course was to "watch and wait," not to adm nister the
treat nent.

Gresh’s claimreduces to a demand that his belief about his
suitability for certain nedicines should trunp the considered
judgnment of nultiple nedical professionals. Defendants’ experts
state that Gesh’s care was within standard nedi cal guideli nes:
these reports are not controverted. There is no evidence of
record fromwhich a reasonabl e factfinder could concl ude that
denyi ng Gresh the conbination therapy was nedically negligent.

Even if it were, that is, if Gesh's belief that he deserved
the conbi nation therapy was grounded in fact, he has provided no
evi dence that defendants believed he was a suitable candidate for
the conbi nation therapy and nevertheless denied it to hi mbecause

of expense or otherwise. Cf. Estelle v. Ganble, 429 U S. at 106

("Medi cal mal practice does not becone a constitutional violation
nmerely because the victimis a prisoner."). Wthout such
evidence, Gesh’'s claimfails as a matter of law. No reasonabl e
jury could conclude that the defendants’ failure to provide G esh
conbi nation therapy was deliberately indifferent to his nedical

needs; sunmary judgrment will be granted.
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3. Against O ficer Holliday, in her individual
capacity, for denial of nedical care when
plaintiff was vomting bl ood

Plaintiff now admts that "I don't know if there was

blood in ny vomt." He admts that his stomach pains foll owed a
prol onged, self-inmposed fast. Holliday, who is not qualified to
adm ni ster nedi cal care on her own, secured treatnent for G esh
fromthe first avail able nmedical professional. Gesh admts that
he does not know if Holliday observed himvomt. Holliday avers
that she did see any vomting, and that she was unaware of
Gresh’s all eged distress.

The evidence of record establish neither Gesh’s serious
nmedi cal need nor Holliday s deliberate indifference. Summary
judgment will be granted for O ficer Catherine Holliday.

4. Agai nst Berks County and the Prison for the policy
and procedures resulting in prisoners routinely
not receiving prescribed nedications.

Plaintiff alleged that he was deni ed nedi cati ons on nunerous
occasions. At deposition, plaintiff testified he was unable to
di stingui sh between those days where he was deni ed nedi cati on and
t hose days when it was delivered |ate.

Occasi onal m ssed doses of nedication do not inplicate the

Constitution, see Herndon v. Wiitworth, 924 F. Supp. 1171 (N. D

Ga. 1995), although a consistent failure to provide prescribed

medi cation could constitute a "wanton infliction of unnecessary
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pai n" and violate the Eighth Armendnent. Id. at 1173; Ranps v.

Lanm 639 F.2d 559, 575 (10th G r. 1980), cert. denied, 450 U S

1041 (1981).

The defendants successfully established there are no
material facts of record supporting plaintiff’s claimhe was
deni ed access to nedi cati ons when those nedi cati ons were
necessary to treat a serious nedical need. The burden then
shifted to plaintiff to identify instances of actual denial of
access to nedication, and the effect on his health. Gesh failed
to neet this burden, despite being offered a chance, through
counsel, to do so at oral argunment. Summary judgnent will be

gr ant ed.

5. Agai nst John Haynes and Sandy Martin, in their
i ndi vi dual capacities, for their denials of access
to medication
Cl ai n8 agai nst Haynes and Martin arise fromthose agai nst

the Berks County defendants, and fail for the sane reason.

6. Under 8§ 504 of the Rehabilitation Act for denial
of access to the dental care program
Gresh alleged that the Berks County defendants viol ated the
Rehabilitation Act by denying him access to dental care because
of his Hepatitis C condition. To prevail under the

Rehabilitation Act, G esh nust establish: (1) he was handi capped
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within the definition of the Act; (2) he was "otherw se
qualified" to participate in the programin question; (3) he was
excl uded because of his handicap; and (4) the programreceives

federal funds. August v. PA Dept. of Corrections, 876 F. Supp.

1437, 1465 (E.D. Pa. 1995). Defendants assert the plaintiff
fails to neet the third requirenent.

Plaintiff admts he was seen by a dentist twice. He also
admts that the Prison dentist told himthere was no white
filling in stock to repair a cavity. The dentist’s notes of that
conversation state that Gresh was offered the chance to have a
silver filling, but that G esh refused. The defendants have
successfully articulated a legitimte reason for denying G esh
dental treatnent. The burden therefore shifts to Gesh to
establish that disputed issues of material fact defeat summary
j udgnent .

In his deposition, Gesh disputed Dr. Koval eski’s account of
their conversation, but did not suggest that the dentist denied
hi m treat nent because of his nedical condition. Gesh testified
that a "Martha Ganbler" told himthat his condition was the rea
reason his cavity was not filled. However, he does not provide
any evidentiary support for this hearsay account. Absent such
evi dence, sunmary judgnment will be granted on Gresh’s

Rehabilitati on Act claim
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[11. Concl usion

The defendants’ notions for summary judgnent will be

granted, and judgnent wll be entered against G esh and for the

def endants on all remaining clains.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN KARL CGRESH : CIVIL ACTI ON
V.
BERKS CO., et. al. ; No. 00-5697
ORDER

AND NOW this 18th day of July, 2002, for the reasons given
in the foregoing menorandum it is ORDERED that:

1

The Motion for Sunmary Judgnent of defendants Chowdhury
and Jackson (#56), erroneously docketed as plaintiff’s
Motion for Summary Judgnent (#56), is GRANTED

JUDGMVENT | S ENTERED i n favor of defendants A Rab
Chowdhury and Marty Beth Jackson, and against plaintiff
St ephen Karl Gresh.

The Mdtion for Summary Judgnment of defendants Hof f man,
Martin, and Haynes (#58) is GRANTED. JUDGVENT IS
ENTERED i n favor of defendants Carl Hoffrman, Sandy
Martin, and John Haynes and against plaintiff Stephen
Karl G esh.

The Motion for Summary Judgnment of defendants Berks
County, Berks County Prison, and Holliday (#62) is
GRANTED. JUDGVENT | S ENTERED in favor of defendants
County of Berks, Berks County Prison Board, and O ficer
Cat herine Holliday and against plaintiff Stephen Kar

G esh.

The clerk shall mark this action closed for statistical
pur poses.

Norma L. Shapiro, S.J.



